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Background

Australia is unique compared to most western nations in having a franking credit regime that allows 
Australian companies to pass on tax paid at the company level to shareholders. These franking 
credits are very valuable; they reduce the tax paid on dividends or potentially enable the receipt of 
a tax refund by investors.

Without franking credits, the profits of a company would be taxed under the company tax regime in 
the normal manner and subsequently the dividend would also be taxed, albeit in the hands of the 
shareholder, leading to double taxation.

Given that superannuation funds are taxed at only 15% compared to the 30% paid by most listed 
companies, this will often lead to a situation where there are excess franking credits, which can then 
be used to reduce other tax. If the total tax credits exceed the tax payable on other income, then the 
remaining portion can be refunded. For this reason, shares that provide franking credits are popular 
with SMSFs and therefore often have a premium on their price.

The proposal

In early March 2018, the Opposition announced that it would abolish cash refunds of franking cred-
its. While it was ready for a backlash, it appears that the level of backlash was a surprise.

The SMSF Association, among others, led a vocal outcry against the proposal and marshalled its 
members to write to the ALP and their local member and explain exactly what the cost to them would 
be. Far from simply affecting the ability of millionaires to put down a deposit on their next Porsche, 
the proposal would in fact have a severe impact on the ability of many ordinary retirees to support a 
modest self-funded retirement.

You may or may not subscribe to the belief 
that Australia faces a change of government 
in the near future. The arguments for and 
against and the volume of discussions held 
over the barbecue are likely to ramp-up in 
the time between now and the next federal 
election, which must be held before the end 
of May next year.

However one contentious consideration that 
SMSF trustees may be well advised to give 
some strategic thought to is the Labor pro-
posal to abolish the ability to cash in excess 
franking credits. Not only that, but now the 
government is holding its own inquiry into 
the idea.
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By late March, the proposal had been amended to exclude all pensioners, even part-pensioners and other al-
lowance recipients. Also SMSFs with at least one pensioner member would escape the ban on cash refunds 
of franking credits.

Government response

On 19 September 2018, the government announced that it will hold its own inquiry into the implications of 
removing refundable franking credits.

The terms of reference for the inquiry includes who would most be affected by removing the ability to cash in 
franking refunds, as well as the expected behavioural change by investors, including for:

- Increased dependence on the pension
- Stress and complexity it will cause for Australians, including older Australians to adjust their investments
- If there are carve outs applied, what this might mean for additional complexity, uncertainty and fairness
- Reduced incentives to save and distortions to which asset classes are invested in and funds are used, and
- The reliability of providing a sustainable revenue base over the longer term.
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New guideline on deceased estate tax debt and legal personal representatives

The PCG states that LPRs may be personally liable if they already have notice of the tax amount 
when they distribute the assets. While this may seem a question of fact, the PCG goes ahead and 
sets out the situations when the Commissioner will consider that such notice has occurred.

For example, an LPR will be deemed to “have notice” of an amount that the deceased owed to 
the ATO at the date of their death if, for example, an income tax return had been lodged by the 
deceased person, but this had not been assessed at the time of the person’s death.

As an LPR is required to lodge all income tax returns that the deceased person has not already 
lodged, they will have notice of any liability arising from assessments relating to these returns. 
The LPR will also have notice of liabilities that may arise from reviews and audits.

An LPR will not have notice of any further tax claims relating to returns that have been lodged if:

the LPR acted reasonably in lodging all of the deceased person’s outstanding returns; and
the Commissioner has not given the LPR notice that it intends to examine the deceased 
person’s taxation affairs within six months from the lodgment of the last of the outstanding return 
by the LPR.

One of the major concerns for taxpayers in tak-
ing on the role of a legal personal representa-
tive is that the Tax Commissioner may treat 
le-gal personal representatives (LPRs) as 
having a personal liability for a tax debt 
where assets of a deceased estate have been 
distributed and there is still outstanding 
amounts owed to the ATO. 

In a recently released practical compliance 
guideline (PCG 2018/4), the ATO spells out 
when an LPR of smaller and less complex 
estates can be personally liable for tax debts. 
The PCG also pro-vides a safe harbour 
arrangement to ensure the Tax Commissioner 
does not seek to recover the deceased’s 
outstanding tax liabilities from the LPR’s own 
assets. 
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The LPR may become aware of a material irregularity in an income tax return lodged by the de-
ceased. The Commissioner will treat the LPR as not having notice of any tax relating to that irregu-
larity if the LPR brings it to the attention of the Commissioner in writing and the Commissioner does 
not, within six months, issue an amended assessment or indicate that the ATO intends to review the 
matter.  The PCG also states that if further assets come in after what is thought to be the completion 
of the estate’s administration, the LPR will be treated as having notice of a claim to the extent there 
are taxes on those further assets.

To explain and illustrate further, the PCG offers the following examples:

Example 1 – straightforward small estate

Alfred died on 1 June 2017. Bill was appointed executor of Alfred’s will. He obtained probate in July 
2017. Alfred’s estate consists of his main residence, shares in publicly listed companies and money 
in a bank account. The collective value of the estate is less than $1 million. Up until his death, Alfred 
had been receiving a pension. Alfred had advised the ATO in 2012 that he was not required to lodge 
further returns.

Based on all of the information available to him, Bill determines that no return is necessary for the 
period from 1 July 2016 to 1 June 2017. Bill lodged a Return Not Necessary (RNN) advice with the 
ATO on 31 October 2017. If the ATO did not notify Bill that it intended to review Alfred’s tax affairs 
by 30 April 2018 (six months from the time Bill lodged his RNN advice), the ATO will treat Bill as not 
having notice of any claim relating to Alfred’s estate. Bill can distribute the estate to beneficiaries 
without risk of personal liability.

Example 2 – small estate – material tax irregularity identified by the LPR

Peter died on 12 December 2016. Jill was appointed executrix of his will. She obtained probate in 
January 2017.

In the course of discharging her duties as executrix, Jill confirmed with the ATO that Peter had 
lodged all of his income tax returns other than the returns for the 2015-16 year and the final period 
to Peter’s date of death.

In preparing those returns, Jill discovered that Peter had never returned rental income from a prop-
erty that he had owned in Sydney since 2010. Jill included rental income from that property in the 
returns for the 2016 income year ($20,000) and the period to Peter’s date of death ($10,000). She 
lodged both returns on 3 March 2017. Jill did not seek to amend any of Peter’s earlier year assess-
ments or otherwise bring the irregularities to the ATO’s attention.

On 4 April 2017, the ATO issued notices of assessment relating to the returns that Jill had lodged. 
Jill paid those assessments out of the estate’s assets.

On 1 July 2017, Jill published a Notice of Intended Distribution (under state succession laws) for 
claims to be made within 30 days. On 4 August 2017, Jill distributed the remaining assets of the 
estate.

On 20 October 2017, the ATO wrote to Jill advising that Peter’s assessments for the 2014 and 2015 
years were being reviewed because of the non-reporting of rental income.
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Jill had become aware of a material irregularity for those income years because she had discovered 
that Peter had not included rental income in his returns. Jill will be personally liable for any outstand-
ing tax liabilities resulting from the amendment of Peter’s 2014 and 2015 income tax assessments. 
Jill cannot avoid liability on the basis that she had no notice of it.

If Jill had brought the prior year irregularities to the ATO’s attention when she lodged the outstanding 
returns, Jill would not be personally liable because the ATO did not advise her within six months that 
it was intending to review the assessments.

Limitations

Note that this ATO guideline only applies where, in the four years before the person’s death, the 
deceased:

- Did not carry on a business;
- Was not assessable on a share of the net income of a discretionary trust; and
- Was not a member of an SMSF.

For this guideline to apply, the estate assets can consist only of:

- Public company shares or other interests in widely-held entities;
- Death benefit superannuation;
- Australian real property; and
- Cash and personal assets such as cars and jewellery.

Finally, the total market value of the estate assets at the date of death must have been less than $5 
million and none of the estate assets are intended to pass to a foreign resident, a tax-exempt entity 
or a complying superannuation entity.


